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Abstract

The Act to Restore Victim's Rights Infringed by Illegal Acts of the State
During the Period of Authoritarian Rule provides three mechanisms—compen-
sation for an infringement of life and personal freedom, restoration of reputation,
and restitution of property ownership—to redress the rights of individuals
harmed by state misconduct during authoritarian rule. Eligible claimants include
victims and/or their "family members." While Article 3(4) of the Act explicitly
defines family members as legal heirs under Article 1138 of the Taiwan Civil
Code, the specific application of these three measures varies, resulting in incon-
sistencies in individual cases.

First, regarding compensation, the "Compensation Application and Han-
dling Regulations" indicate that compensation resembles tort compensation for
the victim's pain and suffering, which are non-transferable and non-inheritable
under the Taiwan Civil Code. Assuming that the victim was unmarried and child-
less at the time of death, and their parents and grandparents had already passed
away as of the reference date (January 31, 2023), if the victim had surviving
siblings, those siblings alone could apply for the full amount of compensation.
However, if no siblings are alive, no one would be eligible to apply for compen-
sation, as the children of siblings are not considered legal heirs under the Civil
Code. This structure, inherited from earlier laws such as the February 28 Incident
Disposition and Compensation Act, the Act Governing the Recovery of Damage
of Individual Rights during the Period of Martial Law, and the Compensation
Act for Wrongful Trials on Charges of Sedition and Espionage during the Martial
Law Period, restricts the pool of claimants. Meanwhile, the February 28 Act al-
lowed exceptions, enabling non-legal heirs to claim compensation. In compari-
son, under the property ownership restitution framework, if all of the victim’s
siblings are deceased, there would similarly be no one eligible to claim the res-
titution of property ownership. However, if any siblings are still alive, not only
can they claim restitution, but the restored property will also be distributed
among the surviving siblings and the heirs of deceased siblings. This outcome
arises because the restitution of property ownership is based on the principles of
inheritance law.

To evaluate the reasonableness of the family member definition, this study
compares transitional justice measures in other countries. Most have broader def-
initions. Beyond spouses, lineal descendants and lineal ascendants, for instance,
Germany, Argentina, Brazil, and South Korea also include collateral relatives
within the fourth degree of kinship.



This study further examines the family member criteria in analogous sys-
tems. In the context of tort damages, when the victim dies as a result of a tortious
act, his/her parents, children, and spouse are allowed to claim for the compensa-
tion for the victim's pain and suffering in Taiwan, and these claims are non-trans-
ferable and non-inheritable. In contrast, Germany and Japan have permitted the
inheritance these claims of through legislative amendments and interpretative
approaches, highlighting Taiwan's comparatively stringent regulations. Addi-
tionally, Taiwan's legal heir definitions are inherently narrower than those in
many other jurisdictions.

The compensation system under the Restitution of Rights Act defines eligi-
ble family members as "legal heirs" and characterizes compensation as akin to
solace payments. This implies that if an eligible claimant dies before applying,
their rights cannot be inherited. Through historical interpretation, comparative
legal analysis, and systematic interpretation, this study argues that such a frame-
work risks leaving certain victims without eligible family members to claim, ef-
fectively absolving the state of liability and deviating from the core values of
transitional justice.

In summary, this study proposes two directions for amendment. First is to
amend Article 3(4) of the Act. The suggestion is to allow the children of siblings
to be included as an exception under the category of "family members." This
approach would not affect the proportions of compensation already distributed
or property already restored in the past, thereby preserving legal stability while
also providing relief for cases where no family members are eligible to apply.
The second suggestion is to align the distribution of compensation with the re-
sults of property ownership restoration (in terms of shares). This would involve
reclassifying compensation to no longer resemble tort damages. Instead, the na-
ture of compensation would be made identical to that of property ownership res-
titution, fully adopting inheritance principles in its structure. The first proposal
1s deemed necessary and should be prioritized, while the second is presented as
a supplementary recommendation for consideration.

Keywords

Restitution of rights, compensation for violations of life or personal freedom,
restoration of reputation, the restoration of rights in respect of deprivation of
ownership, tort compensation for the victim's pain and suffering, legal heirs,
transitional justice.
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